	MINUTES OF USER GROUP MEETING

Thursday – 14 January 2016


1.
Present
Julie Anne Clarke, EDG
Adrienne Brock, EDG
Joanne White, Belfast City Council
Adam Brett, JCB Solicitors
Alan Scott, DEL
Paul Lyons, DEL
Mary Kitson, ECNI
Luke Agnew, NIHE Legal Services

Avril Alexander, LRA
Patricia Coulter, LRA
Lisa Sturgeon, Napier & Sons
Rachel Richardson, Tughans
Fiona Cassidy, JCB
Michelle McGinley, EEF
Mary Gavin, F Hanna & Co
Michelle Savage, Savage & Co
Tom Evans, LRA
Joanne McCourt, EA Solicitors
Apologies  
Mark McEvoy

Tom Campbell

Scott Alexander

Gerry Daly


Dympna Murtagh

Esther McGuinness

John O’Neill


Gerry Grainger

Judith Blair

Maxine Orr

Tom Sheridan

Lynn Sheridan 

Minutes of the last User Group Meeting on 10 September 2015
2.
No comments or objections were made in relation to the minutes of the September 2015 User Group Meeting.

Tribunal’s “Reading-time”
3.
It was noted that it has been decided that reading-time, for an industrial tribunal or Fair Employment Tribunal, in the vast majority of cases, will end on or before 1.30pm.  (It is recognised that longer reading time may be required in a very small proportion of truly exceptional cases).  

Duration of main hearing

4.
The Vice President urged parties to be realistic when estimating, at CMDs, the likely overall duration of main hearings; there were very few cases in which it would be realistic to estimate that the main hearing would last for more than one week.

Updating the statement of issues

5.
Employment Judge Drennan QC pointed out that, in many cases, it will be appropriate to modify, shorten or refine the statement of legal issues, in light of developments which have occurred (during the case management process) since the statement of issues was first completed.  He urged parties to draft an amended statement of issues, in such situations, without delay.  

Progress-review CMDs

6.
During the course of an extensive discussion on the need to keep up-to-date on case management issues during the period immediately prior to the commencement of the main hearing, a broad consensus was arrived at in respect of the following propositions:

(1)
It was proposed that a progress-review CMD (“a PCMD”) should be held in discrimination cases.  

(2)
It was suggested that the PCMD should last no longer than 15 minutes.  (It was recognised that during a PCMD, the need for resolution of some lengthy case management issues might become apparent; in such circumstances, a lengthier, topic-specific, CMD would be arranged during that PCMD).

(3)
Any PCMD would be held about two weeks prior to the start of the main hearing.

(4)
It was noted that a PCMD would usually involve a “tick-box” exercise, addressing, very briefly, some of the following matters:
(a)
Is the overall duration of the main hearing still the right number of days?
(b)
Does the statement of issues need to be tweaked, or has it already been tweaked? 
(c)
Is the duration of the tribunal’s reading time still appropriate? 
(d)
Are there any difficulties about the compilation of the document bundle which can briefly be addressed, during the PCMD itself?
Bundles

7.
Employment Judge Murray, and other judges, noted that the bundle page-limit, of 200 pages, has frequently been flouted.  

8.
In that context, it was emphasised that a bundle page-limit is just that: it is a mandatory limit, and it is not an opening gambit in contemplated negotiations between the judiciary and the parties.  

9.
It was confirmed that the bundle should include the pleadings and include medicals.  It was also confirmed that the bundle should not include witness statements, which should of course be included within a separate witness statement bundle.  

10.
During the course of discussion about matters relating to the bundle, the point was made that, if parties comply with the bundle page-limit, no judicial obstacles will be imposed to prevent parties using miscellaneous documents (if relevant) during the course of cross-examination.  

11.
The Vice President suggested that the document bundle, in essence, is intended to be a core bundle, mainly consisting of documents referred to in the witness statements, or documents necessary for understanding the witness statements.

12.
It was agreed that, in future cases, the bundle page-limit will usually be 300 pages.

Deposit Order Hearings

13.
The Vice President again urged all parties, both claimants and respondents, to give careful consideration to the utility of deposit hearings, in all cases in which a particular party was of the view that the opposing party’s claims, or one of them, had little reasonable prospect of success.  

14.
He stated that he had recently looked at figures relating to outcomes in the context of deposit hearings; and it appeared to him that, of all the claims which had been the subject of deposit hearings, 75% of those claims “disappeared” (whether through withdrawal or through the imposition of a deposit) at around the time of the deposit hearing.  

Feedback from self-represented parties

15.
It was noted that the User Group consists mainly of people who frequently represent parties in employment tribunal litigation.  It was noted that a typical claimant is only involved in tribunal proceedings on a “one-off” basis.  

16.
Against that background, it was noted that, although the User Group fulfils a very useful role in obtaining feedback and input from representatives, it is a less useful guide to the attitudes, problems and perceptions of one-off self-represented employment tribunal parties.  

17.
How can feedback usefully be obtained from such parties?  During this meeting, there was a useful discussion on that topic.

18.
The President suggested that it would be useful if the Law Centre and/or the Equality Commission were to give consideration to the matters referred to at paragraph 16 above, and make appropriate recommendations.  

19.
Michelle McGinley of the EEF suggested that a feedback survey, which would focus on obtaining feed-back from self-represented parties, could be useful.    

20.
Mary Kitson of the Equality Commission suggested it would probably be more useful if a specific and tailored mechanism was used for obtaining feedback from self-represented claimants (as distinct from using a mechanism which was designed to obtain feedback from all parties).  

Comparators

21.
During a discussion which was initiated by Employment Judge Crothers, it was stressed that when actual comparators (whether statutory comparators or evidential comparators) are a significant feature of a claimant’s case, it is important that the relevant comparators should be identified in the statement of facts and issues.  

22.
During the course of that discussion, Employment Judge Buggy referred to the House of Lords decision in Ahsan, and pointed out that, in most situations, it would be against a claimant’s interests to tie herself/himself to a named statutory comparator (as distinct from merely identifying any such individual as an evidential comparator).  However, there appeared to be a consensus that, whether statutory comparators or evidential comparators are used, the relevant individuals should be identified in the legal issues statement.  

Presidential Guidance   
        
23.
The President asked for views from the Group on the topics upon which Presidential Guidance would be helpful.

24.
It was suggested that it would be useful to have Guidance on the issues which arise where one party is self-represented and the other is professionally represented.  

25.
Both Adrienne Brock and Adam Brett stated that it would be helpful to receive Guidance as to the key topics which can usefully be addressed during the course of written witness statements in relation to various categories of case.  

Statistics
26.
The President stated that 83% of decisions are currently being issued within 6 weeks and 92% of decisions are currently being issued within 12 weeks.

The proposed New Rules

27.
It had been anticipated that the main purpose of this meeting would be to look at the new Rules.  However, they are currently still in draft, and the Department for Employment and Learning is still considering consultation responses.  Therefore, it is considered to be more appropriate to defer discussion of the new Rules until a later date.

Date of Next Meeting

28.
It was agreed that it would not be useful to finalise the date of the next User Group Meeting until the employment legislation timeline (the timeline in respect of the draft employment legislation and the draft New Rules), has become clearer.  
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