	MINUTES OF USER GROUP MEETING

Thursday – 17 February 2011


Apologies:  
Joanna White



Beverley Jones



Michelle Savage



Gerry Daly



Harry Coll



Orlagh O’Neill



Peter Bloch


Julie Anne Clarke



Tom Campbell



Daire Murphy



Fiona Cassidy



Caroline Maguire

Welcoming those attending the meeting, the meeting then proceeded to consider the matters, the subject matter of the Agenda, which had been previously circulated.  
1.
Minutes of last User Group Meeting on 14 October 2010.


The Minutes were agreed.

2.
Standard directions in non-discrimination cases.


The President referred to the minutes of the previous User Group Meeting on 14 October 2010 in which the President had stated that she was willing to consider, in non-discrimination cases, the use of standard directions in connection with Discovery and Inspection and/or Additional Information.  It had been agreed at that Meeting that there should be further consideration of the issue before the next meeting and that interested parties should provide to the President as a matter of urgency their suggestions/proposals in relation to the terms of standard directions in non-discrimination cases and the time period for issuing and complying with such directions, so that the Chairmen could consider them and prepare and circulate draft standard directions before the next meeting, with the hope that they could be finalised and agreed at that time.  The President reported that, unfortunately, the tribunal had received no suggestions or proposals to consider.  It became apparent from those present that the failure to send, as agreed, any suggestions or proposals to the tribunal was not because of any lack of interest, but rather it had been overlooked by Users following the last meeting.

In the circumstances, it was again agreed that interested parties would provide to the President as a matter of urgency, their suggestions/proposals in relation to the terms of standard directions in non-discrimination cases and the time period for issuing and complying with such directions.  The Chairmen would consider those proposals/suggestions and the President would circulate “draft” standard directions for non-discrimination cases before the next meeting, with the hope that such directions could be finalised and agreed at the next meeting.

3.
Digital Recording

At the last User Meeting on October 2010, the President had indicated that she intended to issue a Practice Direction in relation to the use of the system and to ensure that a similar procedure to that used in the Courts was followed.  She had also indicated at that Meeting that, at the outset, the system would be used on a trial basis, probably at Case Management Discussions, before using it, if successful, at other Hearings, but that it would not be a substitute for notes.


The President confirmed that, although she had not yet issued her Practice Direction, she had prepared a draft Practice Direction on Transcripts of Proceedings.  However, she had not yet issued the Practice Direction as she was waiting for confirmation about the method of archiving and transcribing, including the length of time any recording would be held, together with the issue of cost. 

4.
Decisions – statistics

The President referred to relevant statistics for the period 1 October 2010 to 31 December 2010.


Decisions issued within 12 weeks

88% [84%]


Decisions issued within 7 weeks

68% [59%]


Decisions issued within 6 weeks

59% [49%]


(Statistics in brackets relate to period 1 April 2010 to 30 September 2010).
5.
Format of claim/response forms

The President explained this issue had been raised following a recent e-mail from Tom Campbell; though she pointed out it had been raised at previous Case Management Discussions in 2005/06 whenever the new Rules of Procedure/Acceptance Procedures were introduced.  Eddie McClean, the Deputy Secretary, explained that there were no plans to create a word document of the claim form/response form for use on the website.  He stated that to do so would result in additional problems in relation to the use of the online claim form/response form, which he noted was increasingly used by parties.  He stated that to create a word document for use on the website would inevitably result in parties downloading for their own use the online claim/response form, reformatting, cutting and pasting it and then using it as if it was the tribunal’s standard form – with the real risk that parties would find their claim/response forms rejected as they had not included the required details/information.  He stated that it would be possible to put a “read only” version of the claim/response form on the website; but that would still not avoid the issue of reformatting/cutting and pasting, as referred to above.

John O’Neill referred to the format of the online claim form.  He pointed out that, in previous versions of the form, there had been a section for parties to complete, where appropriate, which stated:-  “are there any other monies claimed?”  This was now omitted from the present version of the claim form.  It was agreed that, whenever the claim form is amended in the near future, following the commencement of the new Rules of Procedure/Employment Act 2011, that the above section would be reintroduced.

6.
Recent changes to Practice and Procedure
The President referred to the receipt by her of letters/e-mails from Mark McEvoy on behalf of Employment Lawyers Group, Rosemary Connolly, as a member of the Employment Lawyers Group, together with Gerry Daly and Michelle Savage, in relation to the reintroduction of witness statements and time limits.

The President stated that the Employment Lawyers Group had raised, in particular, four main issues:-

(i)
The manner of the reintroduction of the use of witness statements;

(ii)
the time limits for witness statements;

(iii)
the two-month window for listing; and

(iv)
the reading of witness statements “in camera”.

(i)
The manner of the reintroduction of the use of witness statements
The President set out in some detail, as set out below, the history of the Pre Hearing Review in the Court of Appeal and the effect of their decisions and comments on the tribunal process.



It started with the case of Cunningham –v- Ballylaw;


went through to McConnell –v- Bombardier;


then to Ryder; and



finally to Faulkner –v- BT and SKC Packaging –v- Boyle

In the Cunningham case the tribunal heard and determined the issue of disability in a disability discrimination case by way of a preliminary issue at a Pre Hearing Review.  The preliminary decision was appealed to the Court of Appeal.


Lord Justice Girvan stated:-


“Tribunals should, of course, in each individual case consider whether such a course (a Pre Hearing Review) is the most desirable one to follow.  Frequently the evidence will be short or may throw up points that themselves may indicate the possibility of appeal.  In many cases it may be quicker in the long term, more cost effective and a better use of tribunal’s time to hear all the issues at the same time.”


In the McConnell case, in which the tribunal heard and determined a preliminary issue on whether the interim relief provisions applied in a redundancy case involving alleged unfair selection at a Pre Hearing Review, Lord Justice Girvan stated that “Tribunals should have regard to what has already been stated by this Court in the Cunningham case” and repeated what the President had just read out in relation to it.


In the Ryder case in which the tribunal had heard and determined, by way of a Pre Hearing Review, the preliminary issue whether the claimant’s beliefs could amount to a political opinion.  On that occasion the Court of Appeal refused to determine the issue.  The Lord Chief Justice referred to the McConnell and Cunningham cases and stated:-


“While I do not suggest that the hearing of a preliminary issue will never be appropriate for determination by a tribunal, I consider that the power to determine a preliminary point should be sparingly exercised.”


In the Faulkner case, the tribunal had heard and determined the preliminary issue as to whether for the purposes of an indirect race discrimination claim employees in Northern Ireland could compare themselves with employees in the rest of the UK.  The Court of Appeal simply refused to hear the case stated and the Lord Chief Justice said 
“… We should say something about the question of hearing preliminary points in the industrial tribunal.  This is a matter about which this Court has previously expressed concern” and he then quoted from Ryder.


In the Veitch case, issued on 22 November 2010, having dealt with the point of appeal in that case, Lord Justice Girvan then included a final paragraph entitled “observations on the length of the proceedings”.  He referred to the Peifer case in which the Court of Appeal had drawn attention to the undesirable length that some tribunal hearings appear to take.  


He also referred to the Boyle case and stated that the House of Lords had similarly expressed concerns at the protracted length of proceedings.


Lord Justice Girvan then went on to say that there may be many reasons why this happened, for example –

a lack of focus on relevancy;

a desire by a tribunal to give parties, particularly unrepresented parties, a full opportunity to make all their points;

or a fear that a robust approach to the management of the case might draw criticism or complaint from the parties.

He then referred to the fact that, in Peifer, the Court of Appeal pointed out that tribunals should not be discouraged from exercising proper control over the proceedings through a fear of being criticised by a higher Court.  

He also referred to the fact that, in Peifer, the Court of Appeal had indicated that tribunals should feel encouraged to set time limits and timetables to keep proceedings within a sensible timeframe. 

The President pointed out the Court of Appeal issued their judgement in Peifer in June 2009.  

Their judgement in Veitch was issued on 22 November 2010 and in that Lord Justice Girvan went on to state:-


“In many instances unnecessary protracted oral evidence could usefully be avoided by requiring a party to ensure that the evidence in chief of witnesses should be provided in the first instance in a written statement with the witness then being available for cross-examination only.  

He went on:-


“If a party complains that in the course of case management the tribunal has unfairly conducted the hearing or interfered with a party’s fair trial rights that will raise an issue of law which should be pursued in the appeal process.”
The President emphasised that, while she appreciated that the Employment Lawyers Group felt very strongly about the reintroduction of the “presumptive” use of witness statements and the comments of Lord Justice Girvan might be obiter, she believed that they were not specific to that particular case.  In her opinion, the Court of Appeal appeared to be saying the appeal, before it, indicated that the suggestions which had been given in Peifer were either not being followed or were not working; and that Lord Justice Girvan then went on to use the phrase “in many instances” (which he had used in virtually identical terms when dealing with Pre Hearing Reviews in Cunningham and McConnell).  The President stated that, while the Court of Appeal had not ordered the tribunal to use witness statements in every case, it would appear, in her opinion, that it was their expectation that they should be used in many cases and that, when they were used, the hearing should proceed by way of cross-examination only.  


The President also acknowledged that, in the majority of cases, it is always her intention to consult with the Users and discuss matters at the User Group Meeting before introducing something new or making a change.  However, she pointed out that, in this case, this change did not come from within the tribunal but came from the Court of Appeal in the Veitch case; and it was that which made the difference and required the tribunal to consider, as a matter of urgency, the use of witness statements and had resulted in the recent changes to practice and procedure.

(ii)
Time Limits for Witness Statements 

(iii)
Two month window for listing

The President acknowledged that there is a tight time limit at the moment, when witness statements are ordered to be exchanged at a Case Management Discussion. The President indicated that the Chairmen were considering changing the time line for claims received from March/April 2011 to ensure there is more time for the preparation of witness statements.  A copy of the proposed time line to be used in discrimination cases was circulated to those attending the meeting and is attached to a copy of these minutes.


The President concluded:-

(1)
There is an expectation in Veitch that in many cases witness statements will be used.  

(2)
It will be at the discretion of Chairmen, having heard and considered the views of the parties and/or their representatives, whether witness statements will be used; but bearing in mind the Court of Appeal’s expectation that they will be used in ‘many’ and how, as the President had illustrated above, they had developed their guidance over a number of cases in relation to the use of Pre Hearing Reviews in tribunal.
(3)
To address the concerns raised by the Users about time limits the President stated that it was proposed to change the time lines and procedure in discrimination cases, as set out in the proposed time line, circulated as set out above.

The President then proceeded to go through the current timings together with the proposed changes for claims lodged on/after March/April 2011.

(4)
The Discrimination Case Management Discussion letter will be issued at week 10 instead of week 11.

(5)
The Discrimination Case Management Discussion will take place at week 13 instead of week 21.

(6)
The Discrimination Case Management Discussion letter will be changed.  Parties will be told to start the interlocutory process but will not be given dates for completion in the letter.

(7)
After the Discrimination Case Management Discussion the parties will be given 4 weeks, unless there is good reason to extend that time, to complete the interlocutory process.  

(8)
They will then be given –



4 weeks



4 weeks



2 weeks


for witness statements, unless there is good reason to extend those times.

The President emphasised that each case will be looked at individually.

The President pointed out that under the new procedure and time line there will be between 13 and 26 weeks from the Case Management Discussion to the Hearing and where interlocutory orders are made and witness statements are ordered, there will be a period of up to 12 weeks between completion of that process and the Hearing.

NB:  This means that:

(i)
if interlocutories have been sorted out by the date of the Case Management Discussion and witness statements are not ordered parties will have up to a maximum of 26 weeks between the Case Management discussion and the Hearing;

(ii)
if interlocutory orders are made but not witness statements, parties will have up to 22 weeks between completion of the interlocutory process and the Hearing;

(iii)
if interlocutory orders are made and witness statements are ordered, parties will have up to 12 weeks between the completion of these procedures and the Hearing.

(9)
The parties will not be required to have identified the issues for the Case Management Discussion as the time for it has been brought forward; but will be given a date by which that should be done at the Case Management Discussion.

(10)
The Discrimination Case Management Discussion letter will continue to identify the listing period which it has always done, which is in accordance with the current 6-9 month target time.

(11)
Where there is a dispute with regard to interlocutories, the President emphasised that it was very important that they were brought to the attention of the Tribunal as soon as possible and certainly as soon as the 4 week window expires, so that it can be resolved quickly.  Applications for Orders would be required to be in accordance with the relevant Rules of Procedure; and the tribunal would arrange urgent Case Management Discussions to deal with such applications for Orders as soon as possible; and, hopefully, where Rules of Procedure had been complied with, within 48 hours of receipt of the application.    

(iv)
The reading of witness statements ‘in camera’

The President pointed out that this guidance came from Lord Justice Girvan.  It is provided for in the CPR Rules.  She also pointed out that it had been considered by the Employment Appeal Tribunal in the recent Metha case.


The President stated that it will be considered in each case.  She pointed out that reading out lengthy witness statements is rarely satisfactory and does nothing to assist the reduction in the length of Hearings, which she considered was at the heart of Lord Justice Girvan’s guidance in the case of Veitch.


She pointed out that the important point to remember was that the Court of Appeal had made clear in Veitch that, if a party considers that the tribunal has conducted the hearing unfairly or interfered with the party’s fair trial rights, that will raise an issue of law to be determined by the Court of Appeal. 


The President indicated that, in discrimination cases, where witness statements had not been ordered to be used, consideration was presently been given to introducing the provision, in appropriate cases, of a statement of Agreed Facts, which were not in contention.

The President’s lengthy statement, as set out above, to the meeting resulted in a wide ranging discussion by those attending the meeting.  

Mr McEvoy welcomed the President’s statement and her detailed explanation about the timing and background to the changes referred to by her.  In particular, Mr McEvoy welcomed the President’s confirmation that each case would be looked at individually and that it was not the case, as had been rumoured, that the tribunal was imposing witness statements in all cases with a fixed time for preparation and exchange of those witness statements.  He acknowledged the difficulty for the tribunals in having to react to guidance given by the Court of Appeal in individual cases and the application of any such guidance to other cases in the tribunals.  He raised concern about the use of reading of witness statements “in camera”.  These concerns were shared by a number of Users, in relation to the assessment of the credibility of a party, not least, for example, in a harassment case, where the tribunal has pre-read the claimant’s witness statement.  During the discussion, reference was made to the detailed guidance in Metha and the ways in which procedures, allowing for pre-reading of witness statements, can be adapted in particular circumstances including, if appropriate, harassment cases.
During the discussion it became apparent, from opinions expressed by various Users, that different representatives approach the task of preparing witness statements on behalf of parties in different ways.  Various views were expressed about the quality of evidence obtained, depending on the way in which witness statements are drafted.  There was general acknowledgement that it was necessary to ensure that the evidence, set out in the witness statement, was the evidence of the party and not that of the representative.  The view was expressed by the Vice President that, in GB, witness statements have been used for many years, without apparent difficulty, and Courts/Tribunals appear to have had no difficulty in assessing issues of credibility, albeit witness statements have been used.

Reference was also made to the fact that, in Scotland, witness statements are generally not used; but it was felt this may be accounted for by the fact witnesses are not normally allowed to sit in the tribunal room until they have given their evidence.  Ms Connolly, whilst acknowledging that the case of Veitch had put the issue of witness statements back on the agenda, expressed concern about the issue of costs and, in particular, the front loading of costs by use of witness statements.  

Various Users expressed concern about the timing for witness statements as indicated by the President in her statement.  It was pointed out that, in many cases, the claimant will only have, for example, himself/herself, whereas the respondent will have a number of witnesses; and that, until the claimant’s witness statement is exchanged, there is limited amount of work that can be done in preparation of the respondent’s witness statements.  Many argued that, in many cases, it will not be appropriate to give an equal period of time to the claimant and the respondent for preparation and exchange of witness statements.  The President and the Vice President emphasised that the timetable referred to in the President’s statement was what the tribunal would hope would be able to be achieved in most standard discrimination cases; but both recognised that, in individual cases, where witness statements were considered to be appropriate, that other timings may be appropriate.  It was therefore necessary in such cases, for parties/representatives at the Case Management Discussion to be in a position to explain to the Chairman why the standard timetable was not appropriate.  Various representatives expressed concern that, at any particular time, they may have a number of cases requiring the drafting and exchange of witness statements, as ordered by the tribunal; and expressed the hope that the Chairman would have regard to this practical difficulty, when giving Orders/directions for the preparation and exchange of witness statements.  
Mr McEvoy acknowledged that the President had made it very clear that the Employment Lawyers Group’s fear of rigidity of approach by Chairmen at Discrimination Case Management Discussions was not well founded; and noted that these matters would still be for Chairmen to exercise their discretion in individual cases.  Neil Drennan reminded the meeting, in light of Veitch, the tribunals could not ignore what had been set out by Lord Justice Girvan in his observations and that, in appropriate cases, the use of witness statements will have to be considered and ordered; and it will be necessary to ensure that the use of witness statements will have the result, which clearly Lord Justice Girvan in Veitch believes it will, in reducing the length of Hearings.  The President stated that she frequently detected a concern amongst representatives that, if everything was not included in the witness statement and the case was ultimately lost, that a client might seek to blame the representative for failing to include some matter.  She said this should not be a fear, in view of the guidance in Veitch.  She reminded everyone that witness statements should only contain matters relevant to the issues.  Tom Sheridan confirmed that his experience of the use of witness statements in Great Britain was that witness statements were much shorter and more likely to be confined to relevant matters than has been his experience of witness statements used in Northern Ireland.  Paddy Kinney emphasised that Lord Justice Girvan’s concern, in his opinion, was the length of proceedings and therefore, when witness statements were used, it must always be with the aim to reduce the length of hearing.  This must, in his opinion, mean that witness statements require to be confined to the relevant issues which the tribunal requires to determine.  
There was a recognition by many of the representatives at the meeting that, where previously tribunals had exercised their discretion to allow parties to add to their witness statements, that the scope for chairmen to do so would have to be more limited in future, if witness statements were to achieve the results sought by Lord Justice Girvan, namely the reduction in length of hearings.  The Vice President referred to the practice in one region in Great Britain where the length of a witness statement was word limited, subject to showing good reason why it should be longer; and expressed the view that this was something that should be considered further, in particular cases, at Case Management Discussions.

Various views were expressed about the style and length of witness statements and the failure of some parties/representatives to confine themselves to only relevant issues.  The President, whilst recognising the different problems that have arisen with witness statements and the different styles that have been adopted in drafting those statements and in cross examining where witness statements had been used, the President emphasised that witness statements, when used, must always be to reduce the length of hearing in appropriate discrimination cases, as advocated by Lord Justice Girvan in Veitch.  

The President concluded the discussion by thanking all those who had expressed their views; and said she believed the discussion had been useful and would be relevant to the future conduct of Case Management Discussions.
7.
Any other business
1.
The Vice President expressed concern about the size of bundles and the structure of those bundles.  He also stated the view that there was nothing more frustrating for a tribunal than having to jump from section to section in a bundle without any apparent attempt by the parties/their representatives to place the pages in some form of chronological order.  He also noted the tendency for repetition of documents in bundles.  The Vice President pointed out that in one region, at least, in Great Britain, bundles were restricted to a certain number of pages, unless a party could persuade the Chairman that it was appropriate for a higher number to be allowed.  Neil Drennan pointed out that there appeared to be a tendency amongst some parties and their representatives to include in the bundles everything that had been discovered between the parties, on the basis that it was safer to do so and/or did not require anybody to look at the documents and “edit them” to ensure that only relevant documents to the issues to be determined by the tribunal were included.  He said that trial bundles should be confined to the “core” documents required to determine the issues.  He suggested documents, which had been previously discovered, but were not originally thought to be required to be included in the core bundle, should still be brought to the tribunal; and, if, during the course of the hearing, it became apparent a document should be in the trial bundle this could be easily achieved, with the minimum of delay.  

The Vice President said that these were matters which could be further considered at Case Management Discussions in particular cases.

2.
Mary Gavin indicated that, in non discrimination cases, a statement of agreed facts/disputed facts can often be helpful.  The President expressed the view that she has also found, in a number of recent cases, that such a statement can be helpful in discrimination cases; and believed greater use should made of such statements by parties/their representatives in all types of cases, where appropriate.   

3.
The Vice President confirmed that a Standing Committee on the Rules had been formed and it already had been able to put forward various recommendations, which had been adopted by the Department, in connection with the new Rules of Procedure to come into force in April 2011, following the commencement of the Employment Act 2011.  He pointed out that, due to the urgency, it had only been possible to ask for volunteers from the User Group to sit on the said committee.  The Vice President pointed out that the committee would be continuing in existence, as there were a number of ongoing matters which it was not possible to include, in time, in the recent amendment of the Rules.  In addition the committee would be monitoring closely any difficulties/issues which might arise, following the commencement of the new Rules.  He asked that, if a User came across any particular difficulties/issues with the new Rules, he would ask that he/she would contact him or any member of the committee or write to the Department for Employment and Learning (Alan Scott/Tom Evans) as a matter of urgency.  He also agreed that, if the User Group wished to adopt an alternative formal selection method for appointing representatives from the User Group to the committee, he would, of course, consider it further.  
4.
The President indicated that, in light of her statement, the discrimination Case Management Discussion letter was presently the subject of amendment to reflect the various changes she had referred to in her statement and in particular the proposed timeline.  She confirmed that she would intend that a copy of the amended discrimination Case Management Discussion letter would be attached to these minutes.  A copy of the letter is now attached to these minutes.
8.
Date for next meeting

Thursday 9 June 2011 at 1.30 pm.
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