USER GROUP MEETING – THURSDAY 22 MARCH 2007
1.
The Vice President introduced to the meeting the newly appointed Chairmen of the Fair Employment Tribunal and the Industrial Tribunals in Northern Ireland -  Mr Paul Buggy, Mr Uel Crothers, Mr Brian Greene and Mr Patrick Kinney.

APOLOGIES -


The President


Mrs P Smyth

2.
In her introductory remarks, the Vice President thanked all those who had attended; and those who had sent in issues to the President’s Office, which they would like to be discussed at this meeting.  She asked that in future, users would send such issues well in advance of the meeting, so that a more considered reply could be given  
She indicated that there had been a significant reduction in the waiting times for hearing of cases.  The Chairmen were of the view that case management discussions hearings had played a significant part in reducing the backlog/waiting times and had led to a considerable number of settlements at an earlier stage.  The Vice President indicated that case management discussions progressed much more efficiently where parties had reached agreement, in advance of the case management discussion, on the matters set out in the standard template letter for case management discussions.  The Vice President stated that discrimination cases commenced in the second half of 2006 were now being subject to case management discussions hearings, in the period March - June 2007, with proposed listing dates for the second half of 2007.  She confirmed that this showed considerable progress on the previous listing timescale.

3.
The Vice President indicated that parties are still not providing realistic times and dates for hearing with the result that hearings are often having to be reconvened, with all the difficulties involved for both the tribunal, the panel Members and the parties.  
She stated that the President had therefore decided that, if a discrimination case does not finish in the allotted time and has to be reconvened, it will be reconvened and continue until it is finished.  Parties and their representatives must clearly therefore take into account, if a case is reconvened all implications for them of the case continuing to a conclusion.


Mr Bloch (Engineering Employers Federation) referred to the new practice, referred to above, to be adopted by the President in relation to reconvening cases.  If a reconvened matter was required to continue during a period when the representative had already been listed for hearing in another matter, he asked whether postponements would be granted in the other matter in such circumstances.  The Vice President indicated that each case would have to be looked at on its own particular facts; but she again stressed that if realistic time limits were adopted by the parties, from the outset, then such difficulties should not arise.

4.
The Secretary reported that decisions of the tribunal from January 2007 onwards were now posted on the tribunal’s website.  Due to budgetary considerations, it has not been possible for the tribunal to post decisions made prior to January 2007.  She pointed out that, on the front page of each decision, the constitution of the tribunal was set out.  The Secretary stated that, in relation to the online claim forms, the tribunal still preferred the users to use the online version.  However, following the last User Group Meeting, she confirmed it would shortly be possible for users to download the online claim form in pdf and word document format.  However the online version has and will be amended from time to time and users, who have downloaded previous versions of the online claim form, should be careful to check that the downloaded version, which they were using, has not been subsequently amended.  The Secretary also stated that, since the last User Group Meeting, the online claim form had been amended in various ways, including changes to the lay out in respect of questions and answers.


The Secretary also reported that the standard letter sent by the tribunal in relation to a full acceptance of a claim is to be changed and will set out precisely what claims have been accepted by the tribunal.

5.
An issue was raised by Peter Coll, BL about the prohibition, by the tribunal, against leaving case papers in a tribunal room, in particular overnight.   The Secretary pointed out that the reason for the prohibition was because the tribunal rooms are required to be left open to the public and are not “policed” by the tribunal.  If documents are left in the room, a member of the public could gain access and/or read anything contained in the said documents.  She pointed out that the tribunal had no facility to store documents for the parties.  The Secretary agreed to liaise with other tribunals/Courts to see whether they follow any different practice; and, if so, whether their practices could be adapted in any way for use in the tribunal.  The Secretary pointed out that tribunal rooms had to be left open and unlocked under the relevant fire precautions.

6.
Ms Kitson (The Equality Commission), raised the issue of expenses for the attendance of witnesses and especially medical witnesses at a hearing.  The Secretary reported that the tribunal have guidelines, based on an internal finance guide.  She indicated that the tribunal was in the process of creating a new guide, which would be shortly posted on the website.  In the meantime, she indicated that if anyone needed advice they should contact her and she would discuss in more detail the relevant guidelines or contact could be made with Ms Margaret McWilliams, the Head of Finance Unit in the tribunal.  

7.
The Office of the Tribunals is aware of an increased need for interpreters.  The Vice President asked representatives to inform the tribunal, as soon as possible, if they are aware that there is a need for an interpreter.  The Secretary stated that, to date, the tribunal had been able to obtain interpreters for most languages;  but she again stressed the need for advance notice.

8.
Various users referred to the situation when matters are postponed at the tribunal’s own motion; but without giving any reason.  It was suggested that the tribunal should give reasons in such circumstances.  The Vice President undertook to speak to the President about this matter.

9.
The Vice President acknowledged the great importance the President attaches to the delivery of decisions as quickly as possible.  She indicated that in any straightforward case, which is not complex or lengthy, the decision should be issued within a period of six weeks.  If it is not, then the Chairman is written to at the end of  a period of six weeks and asked for the reason for the delay and to provide a draft letter to be sent to the parties to indicate when the decision is expected to be given.  


The Vice President indicated that in lengthy and complex matters it is often not possible to have a decision issued in the above timescale.  However, the Vice President gave an assurance that, even in such lengthy and complex cases, the President closely monitored the issuing of decisions and Chairmen are written to, as necessary, to ascertain reasons for any delay and to give a date when a decision can be expected.

10.
Reference was again made by various users to problems with the use of witness statements.  Many of the users expressed particular concern about the use of witness statements in practice, not least the time and effort involved and the costs of preparation.  Mr Brett (L’Estrange & Brett) expressed concern that, once the cost of preparing witness statements had been incurred, it can be a bar to settlement.  The Vice President expressed the view that it was all the more important for parties to realistically consider the issue of settlement at an earlier stage.  It was recognised by those attending that, given the fact that witness statements are a relatively new aspect of litigation in the tribunals in Northern Ireland, and are not generally used in other jurisdictions in Northern Ireland, that there continues to be a learning curve as to what is required to be included in any witness statement.  However, concern was expressed by a number of users that there was a lack of consistency, between chairmen, in relation to whether they allowed a witness to give oral evidence, in direct examination, which had not been included in the witness statement.  The Vice President reminded the meeting of the standard orders, made by the tribunal at case management discussions, in relation to this issue. -   (“To add to a statement required consent of the tribunal, which would not be given unless there is good reason for doing so”).   A number of users expressed the view that chairmen should take a very strict line in relation to whether to exercise the discretion to allow such additional oral evidence.  In contrast, other users expressed the view that a degree of flexibility must be allowed; and that there could be no hard and fast rule, as each case would have to be looked at on its own facts and in its own particular circumstances.  
11.
Ms Jones (Jones and Cassidy) expressed concern that, in some cases, the remedy bore no relation to the cost of preparation of the witness statements.  Again, whilst noting the concern, the Vice President indicated that these issues should be foremost in the parties’ mind at the time of the case management discussion and before the tribunal makes any orders for witness statements.

12.
Mr Bloch proposed that there should be “red pen” hearings in relation to striking out non-relevant matters in the witness statements.  Mr Drennan pointed out that recent case law in GB would suggest that such a practice might not be appropriate; and that any such issue should be dealt with by the tribunal hearing the substantive matter, who would be better placed to consider and determine such issues.  The Vice President pointed out that, if there was a necessity to hold such further hearings, this could only lead to further delay and costs.

13.
Some users indicated that there was inconsistency, between Chairmen, about whether a witness should read the witness statement to the end or should stop to allow consideration of any specific documents, referred to in the course of any witness statement.  It was recognised that much could depend on the circumstances of each particular case; and, again, it was difficult to set out a hard and fast rule.  However, the Vice President indicated that she would refer the concerns, as expressed above, to the President.

14.
Ms Jones suggested that in some cases, particularly having regard to any remedy sought, it might be more suitable for the tribunal not to order witness statements;  but rather to order exchange between the parties of “bullet points”.  Mr Sheridan (Peninsula) indicated that a somewhat similar system, of ‘bullet points’ was often adopted in Scotland, where witness statements were not the universal practice of most tribunals at present.  He referred to the Scottish system of “precognitions”.  Under this system, both parties set out what they believe to be the factual issues to be addressed in cross examination.  These facts are exchanged between parties well in advance of the hearing and usually within weeks of the initial claim form and response form, and such precognitions form a central part of the case Management Directions given to enable the matter to be determined.

15.
Concern was expressed that, in some cases, usually ‘fast track cases’, notices of hearing are being issued before the response has been required to be given and leaving insufficient time for interlocutory proceedings to be dealt with.  The Vice President stated that, in any event, all interlocutory applications should be commenced as soon as possible.  Particular concern was expressed that these ‘fast track’ cases, involving breaches of contract, can be more complex than might be generally appreciated; and, in the particular circumstances, are not always suitable to be ‘fast tracked’.  The Vice President stressed that, in such cases, it is important for representatives to make an application for a postponement of such a case, as soon as possible, setting out the particular reasons for the postponement.  A number of representatives indicated that often their clients do not make them aware, for some time, that a Notice of Hearing has in fact been sent out.  It was suggested that when the standard response form letter is sent out that a paragraph is inserted informing the parties that a date of hearing has already been given.  The Vice President indicated that she would discuss this further with the President and the Secretary; and whether any amendment should be made to the standard letter to ensure that it makes clear that a notice of hearing has already been given to the party, which will have been at a time when the representative would not have come on record.

16.
Reference was made to the difference in the statutory procedure between GB and Northern Ireland relating to making a declaration that a person was a vexatious claimant should not be allowed to bring any further proceedings in the tribunals; and whether a simpler more appropriate procedure could be introduced in Northern Ireland. 


Reference was also made to the recent publication of Michael Gibbons review in GB of the new statutory disciplinary grievance procedures etc and the subsequent consultation document issued by the DTI in GB.  It was recognised that these documents would be of considerable interest to all users of the tribunals in Northern Ireland.

17.
It was agreed that the next meeting of the User Group will be held on Thursday 18 October 2007 at 2.00 pm.                    
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