MINUTES OF MEETING WITH THE USER GROUP RE THE CONTINUED USE OF WITNESS STATEMENTS – 19 NOVEMBER 2008
The President summarised the contents of responses received from users in relation to the use of witness statements.  In principle everyone is agreed that they are a good thing but they are simply not working.  They are not reducing the length of hearings and costs is an issue for the users.  The Chairmen are also of the view that witness statements are not reducing the length of hearings.  Some people attribute the problems to unrepresented parties however the Chairmen do not agree that this is necessarily the root of the problem.  At a previous User Group meeting, Gerry Grainger, Barrister-at-Law, explained that the difficulty with the contents of witness statements is that if the client wants to put a particular piece of information into the witness statement then the representative is reluctant to prevent the client doing so.  The President also referred to the judgement of Lord Justice Girvan in the case of Peifer  v  Castlederg High School & Others and pointed out that the responsibility and duty is on the Chairman to reduce the hearing time for cases.
The President then dealt with the responses in relation to particular issues:-
(i)
Most of the users agree that witness statements should be sequential.  

(ii)
There were mixed views about whether witness statements should be read in advance of the hearing and the tribunal should then go straight to cross-examination.

(iii)
No one agreed to use witness statements as background only.  A lot of people were of the view that the parties should have a choice whether to use witness statements or not.

(iv)
Thompson McClure, Solicitors, expressed a view that the tribunal should dispense with using witness statements.  Their view is that standard written directions should be sent to the parties and a case management discussion should then be listed in order to agree the issues and list the case for hearing.  Their view also is that case management is required and that the parties should be confined to the issues which they have raised.  

The President explained that legal issues are not difficult to identify, but they are not helpful unless the main factual issues are also identified.  The Chairmen have stated on previous occasions that identifying the factual issues was like ‘extracting teeth’.  The Chairmen’s view was that the parties were not in a position at the case management discussion to provide the necessary detail in order to properly identify the issues in the case.  
The President asked the users to consider, in the event that witness statements are dispensed with by the tribunals, what directions could Chairmen give which the users could work with and which would:-

(a)
reduce cost;

(b)
reduce hearing time; and

(c)
provide an early date for hearing.

The President made it clear that she was not prepared to go back to the days of trial by ambush where applications for adjournment were made at the last minute because people had not prepared their cases in time.

The President suggested that in discrimination cases a template be issued to the parties requiring them to confirm:-

(a)
who were you treated less favourably than;

(b)
what were the circumstances; and

(c)
who are the comparators.

The President asked the users to consider what question should be asked in order to ascertain the evidential basis for a hypothetical comparator to be used in appropriate circumstances.

The President expressed a view that it was essential to convey the importance of the comparator issue.  It appeared that the witness statements were being used to obtain further particulars of the claim or response being made.  The process is too expensive to be used solely for that purpose.  

John O’Neill from Thompson McClure expressed the view that he was encouraged by the direction the President appeared to be taking regarding this issue.  He reminded the users that his objection to the use of witness statements and the objection also of the Law Centre is that witness statements place an unfair burden on claimants.  His experience is that the claimant prepares witness statements and very often the case then settles before the respondent has had to incur the cost of preparing its witness statements.  In those circumstances it is the claimant only who has incurred considerable costs.  Thompson McClure, Solicitors, represent claimants almost exclusively.  The Law Centre represents people with limited resources.  Therefore the issue of using witness statements is relevant to the issue of ensuring equality of arms between the parties.  Mr O’Neill also pointed out that the vast majority of cases settle (88%) and 7.5% of FET cases go to hearing.  This demonstrates that the system of using witness statements must encourage settlement at the earliest stage.  There is therefore an incentive on employers to wait until they get the claimant’s witness statements before settling.

Mr O’Neill suggested that the standard written directions letter should deal with discovery and additional information.  He also pointed out that when his firm completes a claim form it is very detailed in fact it amounts to half of the witness statement.  If the claim is completed properly and a directions letter is sent witness statements should not be necessary.
Beverley Jones expressed a view that the tribunals went from a situation where virtually no detail of a claim or a response was lodged and no case management discussions took place, to a position of detailed claim forms and responses and a case management discussion.  She was anxious that witness statements should not be thrown out completely.  She agreed that they were not needed when there was a legal point.  She agreed that more focus should be placed on the case management discussion rather than simply a consideration of whether or not we should use witness statements.  In her view the timing of the case management discussion was important and it should be listed when it would be most helpful to the parties - for example if there is an internal process ongoing a case management discussion should not be listed.  Very often protective proceedings are lodged and the parties wish to pursue internal processes before deciding whether they wish to proceed with the claim.  

The President responded that in her experience if the tribunal imposes dates on the parties the internal procedures resolve.  However, if the tribunal does not impose any timetable the internal processes seem to go on forever.  She also pointed out that if there are internal processes ongoing they are taken into account in the timetabling of the cases.  

Julianne Clarke from Elliott Duffy Garrett expressed the view that what was needed was a cultural change.  She felt there should be powers of compulsion if a party is delaying and there is no good reason.  

Orlagh O’Neill from Napier & Sons, Solicitors, expressed the view that she prefers not to raise issues on the morning of the actual hearing.  However, there are costs implications about asking for a case management discussion to be arranged to deal with issues prior to the hearing.  She also expressed the opinion that legal representatives who are not experienced practitioners are almost harder to deal with than unrepresented people.  

Adrienne Brock, Elliott Duffy Garrett, Solicitors, expressed a view that she was not encouraging the use of witness statements but if she is required to use them she will work with them.  She pointed out that there is a cost implication.  She has experience of situations where witness statements have been prepared and then they have been abandoned on day one.  This is a no win situation.  Adrienne Brock also expressed the view that the timetable for the exchange of witness statements and preparation for the case management discussion is unrealistic.
Tom Sheridan from Peninsula expressed the view that part of the problem is that the bundle of documents prepared does not match the witness statement.  He also insisted that the witness statement should only deal with the factual issues agreed.  

The President explained that a very lengthy case management discussion would be necessary in order to identify the precise issues in any case.  

Peter Coll representing the Bar expressed the view that whilst in theory a lengthy case management discussion may be a good idea it is very hard to achieve in practice.  He also questioned whether the Court of Appeal would be happy with important issues being knocked out at a case management discussion.  

Adrienne Brock suggested that after interlocutory matters have been completed it would then be possible to identify the evidence that each party would wish to call.
Mary Lewis representing the Employment Lawyers Group explained that parties only really know what the issues are in the case just before it starts.  She therefore questioned the value of putting a lot of time into case management at an early stage.
The President pointed out that unless the case management discussion is prepared in the same way as the representative would prepare for the hearing then it is pointless.

Beverley Jones from Jones & Cassidy suggested a two stage process for case management.  However, Paul Buggy, Full-time Chairman, disagreed that a two stage process would be useful and expressed the view that only one hearing is necessary if written standard directions are sent out in advance.  

The President also explained that the tribunal has a duty to ensure a prompt hearing.  She observed that the representatives do not appear to be anxious to get an early hearing.  

Adrienne Brock explained that in order to achieve a settlement you have to have the right conditions – the parties have to be ready to talk.  Emotions may be very raw at the start of the process.  She also explained that the representatives need to ensure that they have full instructions.  They need time to advise their clients and their clients need time to think about the advice that they have been given.  

Beverley Jones also expressed the view that the Court of Appeal does not appear to appreciate the complexity of employment cases.   

Julianne Clarke expressed the view that she thought the fixed period of conciliation was a bad idea.  She thought the idea of two case management discussions would be useful even if the case did not settle it was likely that the conditions could be set for settlement in the future.  

Eddie McClean, Deputy Secretary, expressed the view that the statistics demonstrate that settlement still occurs at the same stage that it always did.  

Beverley Jones explained the effect of even bringing a client to a case management discussion where he or she can see the formality of the hearing and this in itself can make people want to consider settlement.  
John O’Neill expressed the view that once the response is received a timetable should not begin until three or four months later to enable the parties to resolve interlocutory matters.

Adrienne Brock expressed the view that the timetables set in England are ridiculously short.  

Beverley Jones raised the issue of the costs provisions.  However, the President pointed out that often when there is an issue of non-compliance, both parties are to blame so neither party asks for costs.  If there is no application for costs there is nothing the tribunal can do.

The President asked the users to consider whether it was their view that cases should not be listed for more than five days.  

Mark McEvoy observed that he currently has a case listed for eight weeks.  He believed that there would be Article 6 implications if the tribunal were to fetter itself in terms of the permissible length of hearing.

The President observed that in the Equality Tribunal in the Republic of Ireland, cases are only listed for one day.  The system used to decide discrimination cases is similar to the old FEA system and there are two layers of appeal.  The President also expressed the view that she would wish to avoid endless case management discussions about what should be in a witness statement.

Jeanine McCourt from Rosemary Connolly, Solicitors, expressed the view that if statutory questionnaires were used more frequently the parties would get more information at an earlier stage.

Beverley Jones explained that because the Statutory Dispute Resolution procedures excluded a statutory questionnaire as a written grievance people are now reluctant to use them.  

The President asked the representatives to consider whether the reason users wanted witness statements was because it was easier to prepare the cross-examination in advance.  She explained that the downside is that people were cross-examining line by line and therefore prolonging the case.
John O’Neill expressed the view that the problem was insufficient resources for claimants.  

The meeting concluded with the President stating that she would work on proposed templates and she suggested that the parties try cases without witness statements.

The next User Group Meeting is 19 February 2009 at 1.30 pm.
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