USER GROUP MEETING – THURSDAY 18 OCTOBER 2007

1. The President referred to the minutes of the last User Group meeting.  She referred in particular to Paragraph 4 of those minutes which related to acceptance letters from the Office of the Tribunals.  The Secretary, Rene Murray, had suggested that the standard letter in the case of a full acceptance of a claim would set out what claims have been accepted by the Secretary.  The President indicated her concern that the Rules do not require the Secretary to do this.  The reason why the Secretary has made the suggestion is to ensure that the parties can inform the office if a claim has been incorrectly identified.  However, the President pointed out that our experience has been that respondents’ and claimants’ representatives do not inform the office where a claim has been incorrectly identified.  The President therefore offered the Users the opportunity to comment on whether it would be helpful for the Secretary to set out in the acceptance letter what claims have identified.  
2. Orla O’Neill, Solicitor, expressed the concern that sometimes it is not clear from the claim form exactly what the complaint is and so in her view it would be helpful for respondents’ representatives to know what claims the office has identified in order to ensure that the respondent responds to all claims.  The President pointed out that the Vetting Team in the Office of the Tribunals does read the content of the claim form as widely as possible in order to ensure that any complaint is identified.  The result of this practice is that responses are often part-rejected because they have not responded to a complaint which the Secretary has identified.  The President explained that it would be helpful if the claimant’s representative would inform the office if a claim has been incorrectly identified, but that is not being done.  

3. Judith Blair, Solicitor, raised the issue of the administrative check-list which used to be provided to the parties and which indicated which claims the office had identified.  The President explained that a decision had been taken to stop sending that check-list to parties because its only purpose was administrative and sometimes parties used it to support an amendment application.  Ultimately, it is the tribunal who must decide if a claim has been made.  The Secretary, Rene Murray, indicated that the office is effectively trying to do its best between the parties and it would be helpful if the Users could indicate any means of aiding this process of vetting.  No other views were expressed.

4. The President raised the issue in the previous minutes of whether parties were able to leave papers in the Office of the Tribunals overnight.  The Secretary had agreed to liaise to see if the Court Service had a policy in relation to documents in the Courts.  It is apparent that the Courts do not provide that facility.  The Secretary indicated that it is hoped that when the Office of the Tribunals moves to new premises there will be some lockers available which may be used for parties involved in the longer cases to store papers.  

5. Peter Bloch, Engineering Employers’ Federation, had raised the issue at the previous User Group meeting about adjournments at the tribunal’s own motion in situations where reasons for the adjournment were not given.  The President pointed out that if the reason is a personal reason, such as the health of the Chairman, we would not provide particular details, however in other situations reasons will be given.  
6. The President raised the issue which is referred to in the minutes of the last User Group meeting of problems that were being faced by respondents’ representatives when the Notice of Hearing is issued before the response is due.  This occurs in cases which we are fast-tracking.  The President pointed out that when the respondent comes on record in such a situation, the practice is to         re-issue a copy of the Notice of Hearing to the respondents’ representative.  The respondent will already have received a copy of the Notice of Hearing.  

7. The President raised the issue of the Gibbons Report in England.  She indicated that a pre-consultation document will be issued by the Department for Employment & Learning around November/December 2007.

8. The President referred to the e-mail which had been sent by George Kilpatrick, Solicitor, regarding the exchange of witness statements and suggesting that it would be better in a discrimination case to have mutual exchange of witness statements rather than sequential exchange.  This e-mail had been circulated to the other Users and the President invited the views of Users.  

9. Adam Brett expressed the view that mutual exchange of witness statements would be likely to derail the process.  The benefit of sequential exchange is that the respondent is made fully aware of the claimant’s case and therefore a full response can be given.  Mutual exchange would result in two sets of supplementary statements being required.  In most cases, the respondent has more witnesses than the claimant and the cost of witness statements is very substantial.  

10. Rosemary Connolly, Solicitor, also expressed the view that there was no logic to mutual exchange of witness statements.  The result is likely to be that the claimant’s statements and the respondent’s statements will be diametrically opposed and therefore a huge amount of work will be required after witness statements have been exchanged.
11. Orla O’Neill, Solicitor, expressed the view that it is for the claimant to give evidence of the claim and it is for the respondent to address the claimant’s points.  She therefore was against mutual exchange also.  

12. Fiona Cassidy, Solicitor, also agreed that sequential exchange was more logical because of the burden of providing supplemental statements.  She suggested the whole issue of a supplementary statement perhaps should be re-considered because it is a substantial burden on the claimant.  She suggested that any response that the claimant would wish to make to the respondent’s witness statements could be made orally at the hearing.  

13. Michelle Savage, Solicitor, suggested that perhaps any saving to the respondent in not having to provide witness statements could be balanced by the respondent preparing the bundles of documents. 

14. George Kilpatrick, Solicitor, expressed the view that he was in favour of mutual exchange because the effect of the current system was that the claimant had to make his or her case and the respondent could keep his powder dry until the claimant has made his case.  

15. The President expressed the view that in any case the person upon whom the burden of proof rests must present his case first.  

16. Tom Sheridan, Peninsula Business Services Limited, explained that mutual exchange works in England because by the time witness statements are prepared the factual issues have been clearly agreed.  Therefore the situation is quite different in England.  Mr Sheridan explained that Case Management Discussions in England can last hours or days and, for example, there may be a four day Case Management Discussion followed by a one day hearing.  Both parties know exactly what the witness statements will contain because the case is so closely managed.
17. There was a general discussion between the parties about witness statements.  The President explained that only evidence which relates to the issues in the case should be in the witness statement.  Shorter hearings, and reduction in costs for both parties would occur if irrelevant background evidence was excluded which will not assist the tribunal in deciding the issues.  In particular, she stated that the template for discrimination Case Management Discussions may be amended so that the parties are aware that only evidence which is relevant to the issues which have been identified at the Case Management Discussion should be contained in the witness statement.  In particular, the President indicated that parties should be aware that putting in irrelevant and damaging assertions in a witness statement with the sole purpose of ‘muck throwing’ may well backfire on the party.  She also raised the issue of barristers settling witness statements.  The President explained that a barrister should go through the witness statements of his own witnesses and indicate evidence which is relevant to the issues and also evidence which is irrelevant to the issues.  She pointed out that barristers are entitled to settle affidavits and her experience of matrimonial work was that barristers ensured that affidavits were complete and relevant to the issues.  
18. Rosemary Connolly, Solicitor, indicated that there can be a lot of material which      predates and postdates the issue which the claimant would wish to rely upon.  The President stated that in an appropriate Anya situation there is an issue to be considered by the tribunal.  
19. There was a discussion about the identification of issues at Discrimination Case Management Discussions.  The President referred to difficulties which the Chairmen have raised in the past about parties being able to clearly identify the factual issues that are at the heart of the dispute.  
20. Adam Brett, Solicitor, indicated that he would like to see factual issues being more specifically identified at a Discrimination Case Management Discussion.  He explained that counsel takes the view that if a claimant makes allegations in the witness statement, even if the allegations are not really relevant to the issues which have been identified the respondent must deal with those issues.  

21. Tom Sheridan explained that in England if a witness statement is received which does not address the issues, the witness statement is not accepted by the Chairman and the party must put in a new statement.  This results in more Case Management Discussions and costs applications.  The President asked for a show of hands as to how many Users would prefer factual issues to be more tightly defined at a Discrimination Case Management Discussion.  The show of hands appeared to be virtually unanimous.

22. George Kilpatrick explained that for a small practice it would be very difficult to spend an inordinate amount of time at a Case Management Discussion identifying issues.  

23. Orla O’Neill, Solicitor, expressed her concern that unrepresented people may be susceptible to agreeing with the Chairman what issues are contained in the case without really understanding the consequences of agreement.  

24. Patricia Smyth, Chairman, expressed her concern that if legal representatives are not sufficiently familiar with their case they also could agree issues which may not in fact be correct and Chairmen are anxious to ensure that the correct issues are identified. 
25. Orla O’Neill, Solicitor, expressed her concern that because in Great Britain a higher percentage of cases are conducted by a solicitor without counsel the situation may arise in Northern Ireland that a solicitor will identify issues at a Case Management Discussion which counsel subsequently considers are incorrect.  In those circumstances counsel may wish to amend the issues.
26. Mary Kitson, Equality Commission, also explained the difficulty that a lot of claimants only come to the Commission after proceedings have been lodged.  The President concluded the discussion by saying that the Chairmen would have to re-consider the issue of identifying factual issues at the Case Management Discussion.

27. The President returned to the issue of witness statements and told the Users that Paul Buggy, Chairman, has obtained guidelines from other jurisdictions which may assist the Users with the preparation of witness statements.  The references for the guidance were circulated at the meeting and a copy is attached to these minutes.
28. Fiona Cassidy, Solicitor, expressed the concern in particular about the procedure to be followed where a witness has only attended the tribunal upon a witness summons and therefore has not produced a witness statement.  The President explained that in a similar situation she has allowed oral evidence to be given by that witness, and in another case the witness was asked to prepare her statement outside the tribunal room and a copy was then given to the other side.
29. The President raised the issue of Discrimination Case Management Discussions generally and whether parties have to attend the Case Management Discussion.  The President explained that currently there are approximately 9,757 cases waiting to be heard and approximately 7,800 of those are multiple cases.  A number of these cases may be resolved without a full hearing.  There are approximately 2,000 individual cases to be heard, 900 discrimination cases and 1,100 non-discrimination cases.  The President explained that currently the Office of the Tribunals is offering a date for hearing within nine months of discrimination claims being lodged, however with Case Management Discussion, discrimination cases are usually not being heard for 18 months.  The President referred to an issue raised by George Kilpatrick, Solicitor, regarding flexibility of listing cases to suit legal representatives.  The President explained that whilst we try to accommodate legal representatives, every one has to be treated the same and it would be wrong to try and facilitate members of the Bar or Solicitors for example at the expense of other people.  In particular, she raised the issue of applications for adjournments because representatives are double-booked.  The difficulty with adjourning cases in this situation is that the backlog of cases that we have to list will not be reduced if we permit adjournments for this reason.  In particular, the President raised the issue of complaints which she has received from parties, even in situations where a case has been adjourned with the consent of both representatives.  The President raised the issue of whether there is an agreement in the other courts as regards facilitating counsel and solicitors in situations where they are double-booked.  She indicated that if there is such a practice she would certainly look at the matter again, and if appropriate, speak to the Lord Chief Justice.  

30. George Kilpatrick, Solicitor, indicated that he was not aware that the courts did operate any such policy of facilitation.  

31. The President also indicated that in her view it was very important for parties to attend the Discrimination Case Management Discussion in order to ensure that settlement can be explored.  She also pointed out that the Labour Relations Agency now attends all Case Management Discussions to facilitate any discussions, if necessary.  The President indicated the difficulty in terms of reducing the backlog when parties settle a case at the very last minute.  The hearing slot cannot be offered to any other party at that late stage.  
32. George Kilpatrick, Solicitor, raised an issue that in two or three cases timetables have been imposed by Chairmen which coincide and he would like some recognition to be given that solicitors are also working to comply with timetables in other cases.  The President raised the issue with Mr Kilpatrick about how often this difficulty had arisen and Mr Kilpatrick accepted that it had only happened to him in one case where the timetable did not suit, but colleagues in his firm had also found this difficulty.  The President requested that if parties raise an issue that a timetable which a Chairman proposes to impose in the particular case is unworkable and the Chairman insists on the timetable despite the difficulty being raised, the representative should write to her.  Adrienne Brock, Solicitor, indicated that on any occasion when she has required extra time because of commitments she has been facilitated.

33. Oliver McCullough explained that he did not require any of his clients to be present at Case Management Discussions because he has authority to settle all cases against the University of Ulster.  The President indicated that if a representative informs the tribunal that they have authority to settle a case and that they would prefer not to bring the party along to the Case Management Discussion that will be considered by the Chairman.  The President indicated that it is unfair to one side if they bring their client along to a Case Management Discussion expecting the other side to bring their client so that meaningful discussions can take place only to find out that the opposing party has not turned up.
34. The President raised the issue of part-heard cases.  The President indicated that from now on Full-time Chairman will endeavour to continue a case until it finishes unless there are exceptional circumstances where this is not possible.  Part-time Chairmen will also continue a case until it concludes if at all possible.  If it is not possible to conclude the case in one hearing then when the case is reconvened it will definitely continue without any further adjournments until it is concluded.  Rosemary Connolly raised a concern that this system would only be workable for legal representatives if the tribunal agreed to adjourn another case in which the legal representative is involved which was listed for hearing immediately after the original case was due to conclude.  The President indicated that there is no understanding that a subsequent case in which the legal representative is involved will be adjourned, but each case will be looked at on an individual basis and in circumstances where the interests of justice would require that the subsequent case be adjourned to enable the original counsel or solicitor to continue in the case an adjournment will be granted.  The President indicated that the difficulty with listing is that legal representatives are not accurately estimating the time which cases are taking before the tribunals and this is causing extreme difficulties in listing cases.  Judith Blair expressed her concern that if a representative suggests that a case will take four or five weeks the Chairman does not appear amenable to listing the case for that lengthy period.  Adam Brett agreed with Ms Blair that that was his experience when estimating the time required for lengthy cases.  Judith Blair indicated that this has occurred two or three times recently and Adam Brett agreed that this was not a rare occurrence.  The President emphasised the need to accurately estimate the time which each case will take in order to ensure that Chairmen and panel members are booked who can deal with the case.

35. The issue of bundles was raised by Rosemary Connolly, she indicated that her understanding is that invariably the claimant prepares the bundle in Northern Ireland whereas in Great Britain the respondent prepares the bundle.  She considered that it is unfair to ask the claimants to provide the bundles.  The President indicated that this issue was first raised in June 2005 when Beverley Jones suggested that the claimant should approach the respondent to agree the sharing of the costs of the bundle.  The President indicated that unless the parties can agree the bundle, the tribunal will simply have to go back to the situation where each side prepared its own bundle.  The President emphasised that we do not have a policy as regards the preparation of bundles, but if a dispute arises whichever party wants us to see a document must provide a sufficient number of copies for the tribunal and the other parties.  The President also emphasised that tribunals only take into account documents referred to them.  Paul Buggy suggested that the parties should prepare one complete bundle of all documents to be kept in the tribunal room and the remaining bundles should only contain the particular documents upon which each party intends to rely.  
36. George Kilpatrick raised the issue about whether a Discrimination Case Management Discussion is necessary where the parties are seeking a pre-hearing review on an issue.  The President indicated that it is not always clear to us if there is an issue which is suitable for a pre-hearing review.  However, if it is clear to both parties that there is an issue which has to be determined at a pre-hearing review, before the full case can be heard, then the parties should inform the tribunal and the pre-hearing review will be listed first.  The President pointed out, however, that even if a pre-hearing review is necessary the Chairman can still assist the parties by setting out a timetable for interlocutory matters or resolving other issues.  
37. The President explained that decisions are now going on the website and attachments to decisions are scanned on with the result that frequently attachments will appear in a different format.  

38. If the Users wish to be provided with an agenda in advance of the next User meeting they should send their issues in sufficient time to enable them to be circulated and an agenda prepared.  The President also indicated that the minutes would be e-mailed to the Users as soon as they have been drawn up and if requested a further copy will be e-mailed two weeks before the next meeting including a reminder if issues are to be raised.  The Users welcomed this step.
39. Next User Group Meeting :
Thursday 6 March 2008 at 1.30 pm
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