	MINUTES OF  USER GROUP MEETING

Thursday – 6 May 2010

1.30pm


1.
Apologies

Allyson Shaw


Peter Bloch


Clare Tiffney


Maxine Murphy Higgins


Michelle Savage


Peter Coll


Beverley Jones


Tom Evans

2.
Minutes of Meeting on 3 December 2009

The minutes of the previous meeting had been sent out to the User Group.  There were no matters directly arising.

3.
Agenda Items

Listing of non-discrimination cases


The President referred to letters (tabled at the meeting) which are now being sent out with Notices for Hearing in non-discrimination cases.  The letters explain the listing targets for non-discrimination cases.  Unfair dismissal claims are targeted to be listed within 18 weeks from the date that the claim was presented to the Office of Tribunals.  Other non-discrimination cases are targeted for listing within 12 weeks from the date that the claim was presented to the Office of the Tribunals.  It was stressed by the President that whilst we would endeavour to meet these targets, any application to have the Hearing date postponed will be considered on its own merits.  The President invited comments.
(a)
Mr John O’Neill commented that his firm acted primarily for claimants and regularly found that the fast-track caused substantial problems.  The greatest difficulty was that claimants do not receive the respondent’s response for some time.  When the parties receive the Notice for Hearing it is not possible to establish how long the case may last as the response has not yet been seen.

(b)
Adam Brett was concerned with issues of fairness and the overriding objective.  He commented that if the claimant has another job there was certain unfairness in making the timescales too tight.

(c)
Adrienne Brock commented that the target time gives little opportunity for interlocutories to be completed.  The claimant does not have a great deal of time to particularise the claim or get discovery.  The respondent is at a disadvantage until they have received the claim form but the claimant has an even shorter period between receiving the response and going to Hearing.  Ms Brock commented that a concern amongst practitioners is whether there will be further tightening of the timescales.  She acknowledged that there can be advantages in early listing including a shorter period of immediate loss for the claimant but asked that each case be looked at on its own facts and the situation be kept under review.

The President commented that targets are currently set based on the receipt of the claim to the date of disposal.  Those target time limits were more likely to reduce rather than be extended.  However, the President confirmed that she would keep the matter under review and would endeavour to maintain the current target dates for as long as possible.  It appeared that in some of the recent research relating to tribunals, users have commented that the Tribunal is too slow in listing cases for Hearing.  The President acknowledged that tribunals are meant to be a swift form of justice.  There was a consensus from the floor that there was no criticism amongst the users for the current fast-track listings of cases.  The President observed that though issues had been raised at this meeting, in practice she saw relatively few applications on the basis that not enough time had been allowed before the Hearing.  There appeared to be a growing familiarity with the process.  The tribunal must also balance where one party is ready for Hearing and the other party is seeking to delay the process. 

There followed some discussion on the factors that can influence delays.  One issue identified is the speed with which parties may seek legal advice.  Rosemary Connolly observed that the time limits in employment law are amongst the tightest time limits for any form of litigation.  Parties, particularly claimants, are required to take big decisions in a very tight timeframe.  John O’Neill observed that many claimants will seek to explore the possibility of free advice before approaching legal advisors who are sometimes consulted at the last minute out of a sense of desperation.  Adrienne Brock also pointed out that there can be occasions when the time allowed for a response to be received will be extended after application by the respondent.  This gives even less time for a claimant to be able to prepare for Hearing.  The President confirmed that these matters would be taken into account in considering any application for postponement.  
The President asked those present what impact the Court of Appeal decision of Rogan was having on case preparation.  This, it appeared to the Chairmen, has an impact particularly on the number of witnesses a party seeks to bring to a Hearing.  There have been adjournment applications on the basis that certain witnesses are being asked to give evidence whereas the evidence now needed in an unfair dismissal case is quite restricted.  John O’Neill raised the query as to how the question of a procedural unfair dismissal would be determined.  However, the Court of Appeal did not discuss that aspect in Rogan.

Penny Holloway raised a separate issue on the timescale for Hearings.  The recent review carried as a main thrust of its findings that alternatives to the tribunal should be looked at.  She was concerned that if the timescale was further compressed they would not be able to look at the various options on conciliation.  The President confirmed that currently we did not list within the conciliation period (although it was acknowledged these will disappear under the proposals) but there is time during the initial 3 month pre-claim period and the conciliation period for conciliation attempts to be made.

4.
Additional Hearing days required
  The President reaffirmed that the letter accompanying the Notice of Hearing gives the parties an opportunity to ask for more Hearing days as soon as they get the Notice of Hearing.  As indicated at the previous User Group Meeting, where possible those additional days will be added to the Hearing date given in the Notice of Hearing rather than be treated as an adjournment application.  This process appeared to be working well.  

5.
Amendment of notified/agreed dates for Hearings

The President reminded the meeting that full-time Chairmen in particular have a case management function in addition to the cases they are listed to hear.  There can be other reasons for why dates provided by the tribunal for the main Hearing may be interrupted.  For example, panel meetings after another lengthy case or the need for any members of the panel to deal with reconvened cases.  The full-time Chairmen endeavoured to assist by listing some of their Case Management Discussions at 9.30 and after 4.00 pm.  These can sometimes constrict the main Hearing times.  However, these matters were listed to facilitate the parties who were also involved in running cases.  The President felt it was appropriate that the attention of the parties should be drawn to the possibility that the dates and times given in the Notice of Hearing may be subjected to amendment at short notice by the tribunal.  It was important that the parties clearly understand that this possibility may arise.  The President observed that the amendment to the Notice was based on similar provisions used in other Court jurisdictions.  

6.
Hearing Venues

The President informed the meeting that it is possible in cases before the industrial tribunal to ask for a Hearing venue outside Belfast.  However, there can be difficulties in obtaining external Court venues and this can lead to possible delays in providing a Hearing date.  External Court venues cannot always release potential Hearing dates in advance.  It was confirmed that each case will be looked at on its own merits.

7.
Postponement and other applications – Rule 11

The President referred to the minute of the previous User Group Meeting regarding the provisions of Rule 11(IT) and Rule 10(FET).  There has been an improvement in compliance with Rule 11.  However there are two aspects of the Rule which are still overlooked on many occasions.

(a)
The requirement to explain how the granting of the application sought will assist the tribunal to deal with the proceedings efficiently and fairly; and

(b)
to advise the other party to send any objections to the tribunal within 7 days.  


Failure to follow Rule 11 will lead to delays in dealing with the application made.  It will be of assistance if, when advising the tribunal that Rule 11 has been complied with, a copy of the letter sent to the other side is enclosed showing how  the above information has been set out.  


The President also reminded the Users that when applications are made for postponements the tribunal will  normally need documents to verify the reason given e.g, that someone is sick or on holidays.  It is important in these circumstances to see medical evidence or evidence that the holidays had already been booked.  It is the duty of the tribunal to investigate any grounds for an application properly.

8.
Discrimination Case Management Discussions – Issues

There were 2 separate matters raised.  

(a)
requests made by Chairmen that agreed legal and factual issues be provided to the tribunal in advance of the Case Management Discussion (CMD); and

(b)
that in circumstances where one side is legally represented and the other side is not, the legal representative will effectively refine and set out the claimant’s case for them in compiling an agreed list of legal and factual issues.  


Adam Brett spoke to the above points and said that it was not part of the respondent’s solicitor’s job to help the claimant make a better claim.  He felt that Chairmen would have to take unrepresented parties through the issues.


Mr Crothers spoke to issue (a).  He confirmed that he was both impressed and very grateful to the parties when agreed issues were presented in advance of the CMD.  He was able to provide one example where he made such a request in advance of a day in which he had a large number of CMDs on his list.  He confirmed that he requests rather than directs that the issues are provided in advance of the Hearing and is very grateful to the assistance provided by the parties.  This allows a Chairman to see the issues in advance and cuts down on the time needed for the CMD, and makes more effective use of that time, particularly where one party is not represented.  Mr Crothers felt it was not an unreasonable expectation, if both sides were legally represented, that agreed legal and factual issues be provided in advance of the CMD, even it was on the same day.  If one party is not represented then preparing something for the tribunal to work from is of considerable help.  It is not the Chairman’s function to prepare the claimant’s case.  It is the Chairman’s function to identify the issues at the Case Management Discussion to allow the smooth running of the hearing of the case.  

Various comments were made in the ensuing discussion.  A common theme was that many of those present felt that there was too high an expectation of parties who were professionally represented if the other party was unable to bring something to the table.  From a respondent’s point of view it was for the claimant to bring their case forward.  Some users indicated difficulties where they could get no co-operation or response from the other parties in advance of the Hearing requiring them to try and identify agreed legal and factual issues when no such agreement existed.  There was some commentary that there were different approaches taken by different Chairmen at Case Management Discussions.


The President summarised the consensus view of the meeting that the conduct of the CMD was for the individual Chairman to determine.  However, at today’s meeting it was agreed:-

(a)
where both sides are legally or professionally represented, then agreed legal and factual issues shall be provided in advance of the CMD, preferably with enough time for the Chairman to consider those issues;

(b)
if only one party is represented, then they should provide their understanding of the issues in advance to both the tribunal and the other party, preferably set out in plain English so that the unrepresented party understands how the represented party views the issues.  


The President confirmed that the Chairmen wanted to have a clear understanding of what is in dispute in the case.  She gave an example. A legal issue that simply states that a party has been treated less favourably on some statutory ground does not assist in identifying the actual issues in the case.  So e.g., a recruitment and selection exercise case may boil down to the qualifications of the applicants or a redundancy case may boil down to the issue of alternative employment.  The Chairman is not seeking evidence but wants to establish the facts which are in dispute.  The President urged the parties not to over complicate the process.  What the Chairman wants to receive is “chapter headings”.  This could even take the form of setting out contentions.  The document could set out that the claimant says the reason for the dismissal is “X” whereas the respondent says the reason for the dismissal is “Y”. 


It was also agreed that the letter advising the parties of the Case Management Discussion will be amended to provide that issues will be forwarded by the parties in advance of the CMD rather than agreed on the day.

9.
Preparing witnesses for Hearing

The President had received a letter from one party suggesting that the tribunal should invite parties in to view tribunals before they conduct their cases, to familiarise themselves with the various procedures, rules and processes.  The President confirmed that Hearings were public Hearings and that when we do receive such requests we facilitate them.  However, the particular circumstances of this case were that the claimant had been legally represented by solicitor and counsel until very shortly before the main Hearing was due to begin.  The President therefore sought views on whether or not the tribunal ought to indicate to parties that they were free to come to watch cases or leave the matter to be dealt with by representatives themselves.  The consensus from the meeting was that this was not a matter which was proactively dealt with by representatives.  If clients asked about the process they were advised they could attend other Hearings.  It was suggested that some generic form of wording advising parties of the possibility of attending other Hearings be put into either the Notice of Hearing or into the acceptance letters for claims and responses.  The appropriate way forward will be considered.

10.
Decision – statistics

The President provided statistics on decisions issued in the period from 1 January 2010 to 31 March 2010.  The target is for decisions to be issued within 12 weeks from the completion of the Hearing.  The current statistics were that 92% of all decisions were issued within 12 weeks, 44.5% within 7 weeks and 31.5% within 6 weeks.  The President confirmed we were closer to meeting our targets and we will continue to endeavour to meet the targets set.
11.
Putting decisions on the website

An e-mail had been received from Adam Brett advising that he had received a telephone call recently from a client who had seen a newspaper article based on the decision reached in the client’s case.  However, neither the client nor Mr Brett had received a copy of the decision.  It appeared that the decision had been issued and posted to the parties on Friday.  The claimant got the decision on the Saturday but both the respondent and Mr Brett did not receive the decision until Monday.  The decision had also been posted on to the tribunal’s website on Friday and had been picked up by a journalist to allow the piece to be included in the newspaper.  The President confirmed that the decision had been uploaded to the web on the same day that it was issued.  It is now proposed that the decisions will not be entered on to the website until 2 clear working days after the decision is issued so that the parties will have received their copy in the post.  There was some suggestion that decisions may be e-mailed to the parties but equally there was a concern that this could create the same disparity in receipt by parties who did not have an e-mail facility.

12.
New procedures for appeals to the Court of Appeal

Following from the reference to proposed changes in our last User Group Meeting, the President confirmed that the new procedures for appeal were set out in the Rules of the Court of Judicature (NI) Amendment 2010.  The new Rules allow for a direct appeal to the Court of Appeal by the parties and the need for leave from the Court of Appeal to be obtained in order to have a case stated.  It was noted that the tribunal was not aware of the new procedures until they were in force.  

13.
Coffee Machine

The President referred to the minutes of the previous meeting when it was indicated that a coffee machine was hopefully to be provided.  Unfortunately, due to financial restraints, that is not possible.  However, the President was able to refer the parties to a new coffee shop opened within the Gasworks site and to the existing facilities within the site.

14.
Any other Business

There were no matters under AOB.
15.
Next Meeting

The next meeting was agreed for 14 October 2010 at 1.30 pm.  The President concluded the meeting by thanking those present for their contribution.                      
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