USER GROUP MEETING – THURSDAY 14 OCTOBER 2010
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After welcoming those attending the meeting, the President referred to the minutes of the last User Group Meeting on 6 May 2010.  

The minutes were agreed.  The meeting then proceeded to consider the matters, the     subject-matter of the agenda, which had been issued prior to the meeting.

1.
Listing of non-discrimination cases – review
The President referred to the minutes of the last User Group meetings on 6 May 2010 and, in particular, the letters which are now sent out with Notices of Hearing in        non-discrimination cases, which explain the listing target for non-discrimination case – namely, 18 weeks from the date of presentation for unfair dismissal claims and 12 weeks for all other non-discrimination claims.  She acknowledged that, at the last meeting, concern had been expressed with regard to these timescales, with some of those present explaining the difficulties they had encountered (see further Paragraph 3. of the minutes of the last User Group meeting).  The President confirmed she was continuing to keep the matter under review and she remained anxious to maintain the current target dates for as long as possible.  Nobody raised any objection to the use of the above target dates; but both Peter Bloch and John O’Neill raised practical difficulties in relation to a representative’s ability to state to the tribunal, in reply to the tribunal’s standard letter, how long a case may last, in circumstances where they may only have recently came on record and full instructions may not have been obtained.  The President acknowledged that, in individual cases, there can be such difficulties; but she felt in most cases experienced representatives will generally be in a position to estimate, with reasonable accuracy, the likely length of hearing.  The President also confirmed that she continues to see relatively few applications for a postponement on the basis that not enough time has been allowed before the hearing (see also Paragraph 3 below).

2.
Standard directions in non-discrimination cases
The President indicated that, save in complex non-discrimination cases and/or public disclosure cases, she does not have sufficient resources to arrange Case Management Discussions in such cases, in the same way as Case Management Discussions are arranged in discrimination cases.  At the last User Group meeting, representatives had raised the issue that the listing target times, in non-discrimination cases, gave little opportunity for interlocutories to be completed.

The President stated she was willing to consider, in non-discrimination cases, the use of standard directions in connection with discovery and inspection and/or additional information.  Ms Brock welcomed the introduction of such standard directions but stated there would require to be some consideration given to the time period when such directions would have to be complied with.  In this context, particular concerns were raised about the time period for any such standard directions where a Notice of Hearing, in some cases, can be issued before the response has been presented.

It was agreed that there should be further consideration of this issue before the next meeting and that interested parties should provide to the President as a matter of urgency, their suggestions/proposals in relation to the terms of standard directions in non-discrimination case and the time period for issuing and complying with such directions.  The Chairmen would consider those proposals/suggestions and the President would circulate ‘draft’ standard directions for non-discrimination cases before the next meeting, with the hope such directions could be finalised and agreed at the next meeting.  
3.
Additional hearing days
The President again referred the meeting to the terms of the letter which accompanies the Notice of Hearing giving the parties an opportunity to ask for more hearing days as soon as they get the Notice of Hearing.  She recalled she had indicated that, rather than adjourning the case, the tribunal would try, where possible, to add days on.  She stated this process appeared to be continuing to work well (see further Paragraph 1. above).

4.
Starting times for cases conducted by Full-time Chairmen
The President recalled that, at the last User Group meeting, she had drawn attention to the fact that, particularly where Full-time Chairmen are conducing a hearing, the dates and times of the hearing, as set out in the Notice of Hearing, may have to be subjected to amendment at short notice by the tribunal.  She explained this was because of the other duties/functions carried out by the full-time Chairmen.  She drew attention to the amendment of the Notice of Hearing to warn parties of this.
In particular, she explained that, as a result of the number of Case Management Discussions that the Full-time Chairmen have to fit in on top of the full hearings, it may be that, on occasions, the Full-time Chairmen, will not be able to start the full hearing until 10.30 am rather then 10.00 am.  She made it clear that, normally, the Full-time Chairmen will always start the full hearing at 10.00 am on the first Monday/first day of the hearing.  The Full-time Chairman should be aware, at that stage, if there are any days in that week that he or she will have to start at 10.30 am due to Case Management Discussions and he/she will normally be in a position to notify the parties/representatives on the Monday/ first day of the hearing what those days are.

5.
Postponements – Rule 11(4)
The President acknowledged there had been a marked improvement in the use of Rule 11 including Rule 11(4).  However she said a continuing problem was that very few representatives notified the tribunal of the date on which they notified the other party that any objection to the application must be sent to the tribunal within seven days, of receiving the application or before the date of the hearing, whichever date is earlier.  She pointed out that since the other party must be allowed that time, it is vital the tribunal know what is the relevant time in any particular case.  She suggested the simplest method of showing it was to send to the tribunal, with the application, a copy of the letter sent to the other party, which will show the date on which it was sent and the time-limit for objection that has been given.

6.
Documentation required for postponement applications on medical/pre-booked holiday grounds 
The President acknowledged that, although a minority of parties/representatives, do provide supporting documentation when seeking a postponement, the majority do not provide this documentation unless or until they are asked for it.  This results in inevitable delay in the ability of the tribunal to deal with a postponement application.  The President stated that, in future, a standard letter will be issued, if necessary, asking for this documentation to be provided before the application will be determined and she intends to amend the Notice of Hearing to refer to the above requirement.
She reminded the meeting of an unreported decision of Morgan J, as he then was, in a judicial review case when he expressed the view, in an oral judgment, that in the absence of provision of a medical report in an application for postponement on medical grounds, the tribunal might wish, in an appropriate case, to consider offering telephone conference facilities to the medical adviser, so that he/she could give orally the relevant medical evidence and allow the application to proceed, without further delay.  The President stated she had followed this guidance in a number of cases; but remarked that, when she offered the said facilities, the application for postponement was then withdrawn.  
7.
Provision of issues in discrimination cases
At the last User Group meeting (see further Page 6, Paragraph 8 of the Minutes) it was agreed that:-

(a)
where both sides are legally or professionally represented, then agreed legal and factual issues shall be provided in advance of the Case Management Discussion, preferably with enough time for the Chairman to consider those issues; and
(b)
if only one party is represented, then they should provide their understanding of the issues in advance to the other party, preferably set out in plain English, so that the unrepresented party understands how the represented party views the issues.
The President pointed out, as a consequence of the above agreement, there had been amendments to the letter, inviting parties and their representatives to the Discrimination Case Management Discussion, to reflect the above agreement.  However, she expressed concern, based on the recent experience of Chairmen, how the above agreement was working out in practice and, in particular, in the situation referred to at (b) above.  There was, amongst some representatives at the meeting, some uncertainty about what was required to be done to comply with the above requirement.  The President emphasised the wording (which had been agreed at the last meeting following discussion) had referred to the represented party providing to the tribunal and other party an understanding of the issues; and it was not a requirement on the represented party to ‘make up’ the other party’s claim/response.  It was to allow the represented party to assist the tribunal, in accordance with the terms of the overriding objective; and to allow, hopefully, the Discrimination Case Management Discussion to proceed in a more meaningful way.

8.
Correct title of parties
The President pointed out that a lot of time is spent by the administrative staff and the Duty Chairman dealing with amendment of title of parties.  The President believed a lot of time could be saved if the parties could work together on this to ensure that the tribunal is provided with the correct title of both claimant and respondent.  She reminded the meeting that issues of title can be of particular relevance in relation to whether a default judgment is issued and also where a claimant has to seek to enforce any compensation awarded by the tribunal.

9.
Decisions – statistics
The President referred to relevant statistics for the period from 1 April 2010 to present.  Overall percentage for combined Part-time and Full-time Chairmen are:-


Combined total for all decisions issued within 12 weeks is 84%.

Issued within six weeks
=
49%

Issued within seven weeks
=
59%

This leaves 16% being issued outside of 12 weeks.

10.
Direct appeals to the Court of Appeal
There was no relevant information given at the meeting on how the new process is working.  However, the President reminded everyone of the requirement, in the Rules of Court, for relevant notice to be given to the tribunal as well as the Court of Appeal and the other party.  She pointed out that it would appear that there are a number of appeals, under the new process, pending in the Court of Appeal, in circumstances where the tribunal has not been given any notice of that appeal.  She pointed out that, where there has been such a failure, it will be a matter for the Court of Appeal to consider any issue relating to the validity of any such appeal; but stated there were obvious practical problems if the tribunal is not made aware of the appeal at the relevant time.

11.
Digital recording of tribunal hearings
The President accepted this had been the subject of previous discussion and that, at that time, objections had been raised by representatives who were concerned that conversations with their clients might be picked up on the microphone.  The President indicated that for a number of reasons the tribunal now wished to make use of this facility, which was already installed but not operative.  She said that she intended to issue, in the next month or so, a Practice Direction in relation to use of the system and, in particular, to ensure a similar procedure to that used in the courts was also followed in the tribunals; whereby, if a party wished to obtain a copy of any part of the hearing, it would be necessary to show good reason on foot of a written application and it would be for the Chairman, and/or panel of the relevant case, to determine any such application.  There would be a number of other guidelines set out in relation to the operation of the system.
The President indicated that, at the outset, the digital recording system would be used on a trial basis, probably at Case Management Discussions; before using it, if successful, at pre-hearing reviews, reviews and substantive hearings.  She said that the recording would be of particular assistance in determining more speedily and appropriately judicial complaints.  It would not however be a substitute for the taking of notes, as required at present, by members of the tribunal.  In relation to the risk of the recording of conversations between representatives and clients, referred to above, application would have to be made by a representative to consult outside the tribunal room with clients/witnesses and such an application would be determined, as appropriate, by the chairman/tribunal.
12.
Waiting and consultation areas for claimants and respondents
The President sought the view of those attending the meeting, on behalf of the Secretary of the Tribunals, on the benefits or otherwise of using the first floor as the waiting and consultation  area for claimants so that they would have ready access to the Labour Relations Agency and having the respondents on the ground floor and also the second floor as well.  The Secretary also sought the views whether it would be of assistance to have claimants and respondents on the same floor so that parties do not meet for the first time until they get in the tribunal rooms; and also whether this would help resolution of claims.
There was general discussion.  Ms P Holloway of Labour Relations Agency was not against any of the above suggestions, provided the Labour Relations Agency room was retained and all parties were aware where it was situated.  There was general agreement that to have both claimants and respondents on the same floor might be helpful and, in particular, all parties involved in a particular case.  There were suggestions that rooms on each floor should be marked ‘claimant’/’respondent’; though there was concern expressed that, in the past, at Long Bridge House such designation led to some practical difficulties and a failure to be able to make full use of the rooms available.  The Secretary welcomed the suggestions and said she would consider them further and to make changes in light of the suggestions made; but agreed she would keep any changes made under review.

13.
Any other business
(i)
Ms A Jones raised issues in relation to translation of documents, where a party is communicating in a foreign language and/or the cost of same and/or who is responsible for carrying out the translation and/or the reliability of any organisation doing the translation.  It was recognised, during a general discussion, these issues were arising more frequently and can lead to considerable delay in progressing the cases.  It was recognised that, if such problems do arise, in a particular case, it may be appropriate to raise them at a Case Management Discussion and, if necessary, appropriate orders/directions can be made.

(ii)
Ms D Murtagh raised issues in relation to when decisions are issued by the tribunal and how, depending on when the decision is issued and the frequency of the postal service, a party may be aware of the decision before the representative.  It was recognised that the problem, which had previously arisen in relation to the posting of decisions on the website, had now been resolved.  The President confirmed a decision first goes onto the Register and is then issued to the parties and the representatives; but acknowledged that there was nothing the tribunal could do, in light of the foregoing, to avoid the situation referred to by Ms Murtagh.
14.
Next meeting
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